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REPLY BRIEF FOR APPELL4NT 

May It Puevse The Court: 

Reply to the Slateiiieiit of the Case 

Altlioufili it is unusual to rejily to a “Statiunent of the 
Case”, a careful readiiif;' of Fair Wind’s “Stateiiient of the 
Case" (leiiioustrates the fallacy of its attempt to arbitrate 
an obviously "frivolous and haseh-ss claim”. Although 
four pages are devoted to its "Statement of the Case”, 
Fair Wind has omitted any statement of facts. 

The jx'tition to arbitrate. llle<l on .lime li), 1!)73 (la), 
for which no itroof of service is contained in the record, 
states in paragraph 5 that "disimtes arose between Peti- 
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tioner and Respondent under the said charter and there- 
after Petitioner on June 7, 1972 made written demand upon 
Respondent for arbitration naming as an arbitrator Mr. 
Lloyd C. Nelson” {4a) (Emphasis supplied). The letter 
of June 7, 1972, referred to in the petition, reads as fol- 
lows (19a) : 


“June 7, 1973 

“Transworld Maritime Corporation 
c/o Admiralty Agencies Ltd. 

17 Battery Place 

New York, New York 10004 

“Re: ‘Isabena’ 

C/P dated June 14, 1972 

“Dear Sirs : 

“We represent the Owners of the Isabena in connec- 
tion with their claims arising out of the captioned 
Charter Party. Owners’ claims are for the loss of the 
Vessel and various expenses and liabilities which may 
be incurred as a consequence of the ^’essel capsizing 
at the port of Karachi. 

“On behalf of Owners we demand arbitration and ap- 
point as an arbitrator Mr. Lloyd C. Nelson of Global 
Chartering and Brokerage Co., Inc., 29 Broadway, New 
York, New York lOOOG. Please promptly appoint your 
arbitrator, failing which we shall be obliged to peti- 
tion the court to appoint one on your behalf. 

“Very truly yours, 

Healy & Baillie 

By: Nicholas J. Healy, Jr. 

NJHjr :,ip 
Certified Mail — 

Return Receipt Requested” 
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Transworld Maritinio Corporation repoats and reiterates 
that tlie petition to compel arbitration misstated that ‘‘<lis- 
putes arose . . . and thereafter petitioner . . . made writ- 
ten demand . . . for abitration . . . (Kmphasis siij)j)lied). 
This is demonstrated by the letter annex(*d to Fair Wind’s 
brief ainl with which recently retained counsel of appellant, 
Transworld, was unfamiliar. Transworld’s letter states; 

“ADMIRALTY AOFNCTES LTD. 

17 Battery Place, Suite 1918 
New York, N. Y. 10004 

Telephone: (212) 344-0000 Telex: 422370 (ITT) 

Cables: Flafrship XewYork 223307 (RCA) 

TWX: 710-581-5700 020220 (WUI) 

June 13, 1973 

“Ilealy & Baillie 
29 Broadway 

Xew York, Xew York 10000 

“Attention : Mr. X. J. Healy, Jr. 

“Gentlemen : 

“Re: S/S‘lsabena' 

C/P of 0/14/72 

“We acknowledge rc'ceipt of your letter of .Tune 7, 
1973 in connection with the abov(> captioned vessel. 

“In the nearly one year since the vessel sank, we 
were not previously aware of any claim between our 
principals and Owners, concerning the loss of the 
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‘Isabena’ nor can we conceive of any liability which 
may attach to a Time Charterer in this matter, 

“Very truly yours, 

Admiralty Agenciks Ltd., 

As Agents. 

A Marangos for 

Captain G. J. Ross 

GJR/am” 

From the foregoing correspondence, it is therefore clear 
that, prior to June 7, li)73. Fair Wind made no contact 
with Transworld Maritime, and, having made no claim, 
no dispute could have arisen. Therefore, the fifth para- 
graph of Fair Wind’s Petition to Compel Arbitration is 
patently a misstatement of fact, and the correct statement 
of fact clearly raises the issue as to whether Transworld 
Maritime has refused to comply with the arbitration provi- 
sion.’ 

Certainly no dispute can arise unless v claim is made 
against Transworld Maritime, and if the first notice of any 
claim was the June 7 demand for arbitration, the statement 
that “thereafter petitioner . . . made written demand . . . ” 

' The action of Fair Wind in tliis case is in contrast to the actions 
of a plaintiff (represented by the attorneys who represent Fair 
Wind in this case) in another case in which plaintiff therein com- 
municated with defendant from December 23, 1970 until May 26, 
1971, before instructing its counsel to file a petition to arbitrate. 
Premit r SS ('orp. vs. Embassy of Algeria, 336 F.Supp. 507 (SDNY 
— 1971). The trial judge in that action was quite concerned that 
he could not comply with the Statute and hold a hearing to determine 
if the respondent, who had not appeared, disputed the allegations 
of petitioner. Judge I’almieri did hold a hearing in the nature of an 
rx parte hearing and granted the petition to arbitrate on October 
20, 1971. Had Fair Wind acted in a similar manner in this case, 
there would never have been any necessity for Fair Wind’s petition 
to compel arbitration and no necessity for this appeal. 
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(Emphasis supplied) is also patently a misstatement, and 
raises the same issue as to whether Transworld Maritime 
has tailed to eomjjly with the arbitration provision of the 
charter party. 

The resjjonse to Fair Wind’s letter of June 7, ]!)72, set 
forth on page 3 tmpid, is not a refusal to arbitrate but 
merely acknowled^Ps receipt of Fair Wind’s demand, and 
expresses its astonishment that it had not been contacted 
during the one year ])eriod that had elajjsed since the 
sinking of the IsoIjciki, and also expressed Transworld’s 
luck of knowledge of any liability that could exist under 
the charter i)arty. This is, therefore, not a refusal to 
comply with the arbitration provision in the charter party, 
because it is obvious from Fair Wind’s letter and Trans- 
world’s reply that Transworld Maritime Corporation has 
never been told the sulistance of Fair Wind’s claim, has 
never had an opportunity to investigate the alleged com- 
plaint, settle or dispute' it, and thus bring it to an arbitrable 
stage. 

Fair Wind’s brief reviews matters in the District Court, 
and complains of the tactics used there. The simple answer 
is contained in the o])inion of the Honorable Lawrence W. 
Pierce, in which he elenied Fair Wind’s application for 
attorney’s fees and. while exi)ressing no opinion on the 
merits of the controversy, says “but in denying petitioner’s 
a])])lication for attorney’s fees, the court notes that the 
motion of respondent, while not sustained, raises issues 
which are not deemed frivolous”. (37a) Fair Wind has 
elected not to ai)i)eal from the decision of the court below, 
and should not now l)e allowed to raise any issue ns to the 
correctness of tlu' finding by the District Court. 
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Finally, in its “Statement of the Case”, Fair Wind com- 
plains of attempts to stay the order of the District Court 
and that Transworld’s notice of appeal and brief were not 
filed until the last day allowed in each case. h"'air Wind 
and its counsel are well aware that ai)i)ellate counsel for 
Transworld Maritime was not retained until Judge Pierce’s 
memorandum was filed, and that counsel was then in Europe 
and did not return until just before Christmas, and there- 
after proceeded in this case as rnj)idly as his other com- 
mitments would allow. To use the time allowed by the Rules 
of Court is not delay. Api)ellant asked for no extension 
of time in which to designate or file the appendix, nor to 
file its brief. 

The issue and the argument advanced herein by Trans- 
world has never been resolved against a litigant raising 
a similar issue as to whether there was a dispute, and, 
therefore, to assert its legal rights in a case in which the 
inecpiitable conduct of Fair Wind has ])laced Transworld 
in a position of arbitrating a “frivolous and patently base- 
less claim” does not su])i)ort h'air Wind’s statement that 
there were “obvious delays and . . . spurious bases [for] 
charterer’s motion and appeal”. 

Xo penalties shoiild be awarded and, on the contrary, it is 
urged that Fair Wind’s persistent attempt to bring to arbi- 
tration a “frivolous and i)atently baseless claim” has ex- 
po.sed it. in an ai)pro])riate forum, to a claim for malicious 
prosecution and/or abuse of process. 
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ARGUMENT 

I. 

Charterer has not waived the defense of insufficiency 
of service of process. 

The Federal Arbitration Aet, !) U.S. Code 4, provides in 
refrard to the petition to compel arbitration that “service 
[of the petition] shall be made in the manner provided for 
by the Federal Rules of Civil Procedure.” The Federal 
Rules of Civil Procedure, Rule 81(a)(3), provides “in pro- 
ceeding under Title !) U.S. Code relating to arbitration . . . 
these rules ai)ply only to the extent that matters of proce- 
dure are not i)rovided for in tliose statutes”. 

The Statute does not .set forth any time limit or a method 
for filing an answer to the petition. Therefore, obviously. 
Federal Rules 7 through 10 apply to this ])roceeding and 
certainly Transworld Maritime has a right to res])ond to 
a i)etition and should not be compelled to accept facts 
asserted by Fair Wind. The ecpiity of this i)rocedure is 
apparent in this case, for the statement “disputes arose . . . 
and thereafter a written demand for arbitration was made” 
in paragrajdi five of the petition is, on the face of the 
ai)pendix (lOa) and Fair Wind’s brief (p. 13), obviously 
erroneous, and an answer to the j)etition, if it had been 
allowed, could have raised this issue. 

Fair Wind, the shijmwner interests, intimates that the 
method for service of the petition “as required by the 
Federal Rules of Civil Procedure” does not refer to the 
“Federal Rules concerning [service of] summons and com- 
j)laint in ordinary actions.” But, every case cited in any 
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brief always refers to j)rovisions of Rule 4 of tlie Federal 
Rules of Civil Procedure which concerns service of sum- 
mons and comjdaint. 

As the Federal Rules of Civil Procedure clearly provide 
(and it is not otherwise j)rovided by Statute), insufiiciency 
of service of process is not waived, except under the condi- 
tions described in Rule 12, and as there has been neither 
a motion nor an answer fded, insulTiciency of service of 
process has not been waived. 

It is not a (piestion of jurisdiction that Transworld Mari- 
time raises in its ar<jument concerninf' lack of jjroof in the 
record of service of the j)etition, but it is inecjuity of filing; 
a petition and not allowing Transworld Maritime to answer 
it, and raise the issue for the trial judge to resolve. 

By a denial of iiaragrajths 5 and (J of the shii)owner’s 
petition to arbitrate, it always would have been clear that 
Transworld has consistently asserted (1) that no disj)utes 
have arisen between Fair Wind and Transworld, and (2) 
that Transworld has never failed and refused to appoint an 
arbitrator. Unless there is a disinite, the Arbitration Stat- 
ute does not ajiply, and having given Transworld no ojipor- 
tunity to consider its alleged claim. Fair Wind seeks lo 
obtain arbitration c.r pat te, ignoring Transworld Maritime 
until it made its demand to arbitrate an unknown claim. 

Fair Wind cannot unilaterally fashion a dispute; and, 
therefore, the issue to be presented was never clearly befon* 
the trial judge because Fair Wind made erroneous state- 
ments in its jietition and has never allowed Transworld 
Maritime to answer and controvert them. 
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II. 

There is a real and viable issue as to whether Trans- 
world Maritime has refused to comply with the arbitra- 
'ion agreement. 

Fair Wind states on j)af>:e (J of its brief that “charterer 
raised no issue of fact concerning the making of the agree- 
ment”, and that statement is ([uite correct. It then goes 
on to say “there could he no issue as to the refusal to 
comply therewith.” As with other of its unilateral asser- 
tions, this comj)letely ignores the facts. 

Fair Wind should not he allowed to pass this issue hy 
casually saying “there could he no issue as to the refiusal 
to comply with the arbitration provision”. Although in the 
court below Fair Wind seemed to make a claim based on 
the loading, stowing and trimming provisions of the charter 
j)arty, aj)parently Transworld’s brief concerning its liability 
thereunder has caused Fair Wind to abandon that conten- 
tion hy dismissing it as the emjdoyment of a “novel method 
of legal reasoning”. 

As late as 19(19, Judge Smith of this Court stated “al- 
though a frivolous or patently baseless claim should not he 
ore -ed to arbitration, a court’s function in an action to 
compel arbitration is limited to ascertaining whether a 
party s(>eking arbitration is making a claim which, on its 
face, is governed hy the contract.” Hamilton Life Insurance 
Co. of N.Y. vs. Republic National Life Insurance Co., 408 
F2d (lOS, (109 (CA2— 1909). 

To determine whether a claim is “frivolous or i)atently 
baseless” is not an attemjjt to argue the merits of the case. 
If the argument of Fair Wind is taken to its logical con- 
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elusion, then it 1ms the rinht inorely to assert, in the manner 
it ilid in the instant ease, that Fair Wind believes that 
Newton’s First Law of Motion is incorrect and that Trans- 
world disputes this contention and, therefore, demands arbi- 
tration and the aj)pointment of an arbitrator. Even Fair 
Wind should agree that such a claim is “frivolous and 
patently baseless”. 

To argue there is no dispute, or even the possibility of 
one, is not an argument of the case on the merits, and this 
court is the i)roi)er forum to decide this matter if there is 
a dispute. 

In regard to the identical provisions of the New York 
Arbitration Statute and tlie Federal Arbitration Statute, 
Transworld Maritime did not ])oint out in detail in its 
initial brief that suhsecpient to the cas(‘s cited on page 1 1 
of its initial brief that the New York Statute was amended, 
and under this provision, the court “may not consider 
whether the claim with respect to which arbitration is 
sought is tenable or otherwise i)ass upon the merits of the 
dispute”. Matter of WUaha Construction Co., 17 N.Y.2d 
1!)5, 204; 2G!» N.Y.Supp. 2d G!)7, 703 (N.Y.— 19G6). 

This amendment clearly took tlie <iuestion of “hoiia fide 
or frivolous disjjute” out of the hands of the court, but 
this change was accomplished by means of a statutory en- 
actment, and the Fetleral Arbitration Siatute has not been 
similarly amended. As an analogy to the Federal Arbi- 
tration Act, and the statements of Judge Smith in Hamil- 
ton Life vs. Republic National Life, supra, the cases cited 
on j)age 11 of Transworld’s initial brief are a})plical)le, 
and it is still the law under the Federal Arbitration Act, 
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tliat frivolous and patently baseless claims should not be 
ordered to arbitration. 

The reference to United Steehiorkers vs. American Mfg. 
Co., 3G3 L'.y. 5G4: (IDGO) is inap|>csite for that concerned 
2‘J U.S. Code 173(d) ami not 9 U.S. Code 4. The statutes 
are substantially different. 

III. 

Transworld’s appeal is not frivolous and Fair Wind 
is not entitled to damages and double costs but has, in 
fact, exposed itself to a claim for malicious prosecution 
and abuse of process. 

In ever’ ise cited by Fair Wind on pages 8 through 12 
of its brief, matters had taken a normal course, i.e. the 
parties had raised their contentions and disputes had 
arisen. None of the cases i)erniitted a party unilaterally 
to assert a dispute e.xisted, and then resist any attempt 
to raise the issue as to existence of a dispute and whether 
a party had refused to comply with arbitration demands, 
e.xeept by running the risk of having its defense entitled 
frivolous, and thus exposing itself to penalties and costs. 

To use the same assertion as that of Fair Wind on page 
7 of its brief, it need hardly be said that the charterer 
considers its opposition to the petition for arbitration to 
be meritorious. It is also the only time that it can raise 
this issue, for should a frivolous or patently baseless claim 
go to arbitration, the attack on any award is extremely 
narrow. 
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As slatt‘<l oarlier in this hriof, ai)pt*llate counsel for 
Transworld was retained only after Jud<;e Pierce entered 
his ineinoranduin opinion, and is only familiar with those 
matters that are contained in the record and printed in 
the appendix, 

Xo issue has been made either in the court below or 
in this court for the purposes of delay, and in the words 
of this court "the issues raised here have never been re- 
solved adversely to charterers” and, therefore, it has a 
right to raise this issue and have it decided by the court 
without its claim being considered frivolous. 

On the contrary. Fair Wind having pursued an attempt 
to arbitrate without probable cause, without informing 
I'l-answorld of its claim (i.e. with malice), and this having 
interfered with plaintilf’s i)roperty by resort to an order 
comj)elling arbitration, may in the future be subjected to 
a valid claim of malicious prosecution.’ 

Similarly having sought to compel Transworld to arbi- 
t: ate an unknown claim, which is so baseless that Fair 

ind dare not descr’be it, and having rushed to comj)el 
arbitration without allowing time for Transworld to raise 
a disj)ute. Fair Wind may also have subjected itself to 
a claim for abuse of proces.s, as it is using an otherwi.se 
legitimate means to attempt to force Transworld to settle 
a baseless claim.’ 


’See: Itcrcy Industries Inc. vs. Mechanical Mirror Works, Inc., 
279 F.Supp. 428, 42!t (SDXY — l!)(j8) for a diseiLssioii of the ele- 
ments of a claim for malicious prosecution. 

•■'For a discmssion of abuse of proce.ss, See: tret.ss vs. Ilunna, 
812 F2d 711, 717 (CA2— 1%3). 
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CONCLUSION 

Transworld Maritime Corporation submits that the issue 
rais('d below and decided adversely to it and the issue 
arj^ued here is whether Tiansworld has refused to comijly 
with tlie arbitration provision of the charter party. A 
d(‘cision on this matter is reserved to the court, and the 
shipowner, Fair AVind, cannot unilaterally raise a disi)ute 
and, without allowing Transworld Maritime to reply, jjrop- 
erly ol)tain an order to send its unilaterally asserted issue 
to arbitration. Any competent arbitrator would find that 
certain principles — for example, Newton’s First Law of 
.Motion — are simply not subject to dispute. Fair AATnd’s 
claim is no more disj)utable, and Transworld submits that 
the court will perceive tliis and not compel a charterer 
to arbitrate such an issue. 

The decision and order from which this appeal is taken 
should be reversed, and the petition dismissed, or in the 
alternative, the case should be remanded to the District 
Court and the shipowner. Fair AAlnd, should be required 
to set forth its claim and allow Transworld Maritime Cor- 
poration suflicient time to investigate and consider it, and 
then determine if there is a dispute, and in the interim, 
the order appointing an arbitrator on behalf of Trans- 
world Maritime should be vacated, and Transworld Mari- 
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time allowed to appoint its own arbitrator if there are ever 
(lisi)utes to be arbitrated. 
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